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EDITORIAL NOTES. 


Before Governor Wilson went out of office the Senate requested 
and obtained an opinion from Attorney-General Wilson as to the 
Governor’s right to make appointments to offices, the commissions 
for which would necessarily date from a time subsequent to that 
when the Governor should cease to be Governor. This opinion we 
print elsewhere. It declares that Governor Wilson had the right 
and power to make appointments for all officers whose terms should 
expire during the term for which he was constitutionally elected 
regardless of the time he resigned. In other words, he might appoint 
on the last day of February a Chancellor of the state, who should 
be designated to begin a term, say the first of November following; 
then resign his executive office the next day; and on the following 
first day of November, whether he were President of the United 
States or a private citizen, he might sign the commission, dated the 
day upon which the Chancellor should take and hold his office. It is 
true the Attorney-General intimated that the incoming Governor 
might issue the commission, but he does not state that the outgoing 
Governor might not do so. As a matter of fact, after President 
Wilson was sworn in office as President he is said to have signed a 
commission as Governor for a certain appointment made by him and 
confirmed by the Senate just previous to his resignation as Governor. 
The Attorney-General cited as a precedent a record showing that 
Governor Griggs, who resigned his office January 31, 1898, made, 
between January 18 and January 31, twenty-five appointments, in 
each instance the appointment being made to an office which was 
not then vacant, and which did not become vacant until after he had 
ceased to be Governor. The matter is an important one and it ought 
to be decided by the highest court in this state. Upon its face it 
does not seem reasonable that the Governor could anticipate the 
expiration of the terms of state officers by months, and covering a 
period when he would not be and knew he would not be the Executive 
of the state. The Constitution is not clear upon the subject, and the 
arguments respecting it must be inferential and based more upon the 
reason of things than upon the letter of the instrument. 
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At present writing it is too early to sum up the net results of 
the Legislative session. As usual the number of bills introduced were 
enormous; perhaps almost as many as at any previous session, being 








98 THE NEW JERSEY LAW JOURNAL. 


considerably over a thousand. All that has been said concerning the 
importance of doing no more tinkering with existing laws than is 
absolutely necessary, and of passing as few new bills as possible con- 
sidering the ordinary change of conditions and public sentiment during 
the period of a year past, has gone for naught, as almost every legis- 
lator, especially in the Assembly, has desired to achieve fame by 
getting through some amendment to a fish act, or game law, or to 
increase somebody’s salary, or to create some new office, or to erect 
some memorial. It seems to be of no consequence that the state of 
the law by reason of amendments and supplements is becoming worse 
and worse and that the body of the law is already as great as, if not 
greater than, the statutes and codes governing England, France, Ger- 
many, Russia and Turkey combined. Is there ever to be a remedy 
for this? Will it come to pass that the state itself must eventually 
be governed by a commission, or the constitution so amended that 
the Legislature shall sit about once in five years unless sooner called 
together under extraordinary session by the Governor? The time is 
sure to come when the people will feel there must be a change, and 
who is there wise enough to forecast and by strong leadership bring 
about the change? 





The overthrow of the small boards of freeholders attempted to 
be established by an election in Bergen, Mercer, Morris and Union 
counties by the state Supreme court was to have been expected. 


The amendment of 1908 to the Strong act of 1902 distinctly provided 
that the act of 1902 should “not apply to counties of the second class.” 
(Comp. Stat., p. 510, end of Sec. 131). To what extent this provision 
was overlooked by the legal advisers of the counties named we do 
not know, but it is strange indeed if it were overlooked. It is true 
the opinion of the court was made by two Justices only, but the 
text of the opinion, as rendered by Mr. Justice Swayze, seems to us 
clear and convincing. Of course there was no good reason for the 
adoption of the proviso by the Legislature of 1908, but, like a great 
many other acts of the Legislature, the real reason to be assigned 
for these provisos is that will satisfy the politicians of some par- 
ticular place. It is in the nature of special legislation, and yet of 
the kind a door to which has been opened wide by the construction 
of our courts. Upon the rendition of the decision above referred to 
the Legislature promptly passed an act making the small board of 
freeholders mandatory upon the counties directly concerned and a 
few others, but also excepting by population provisions certain other 
counties of the state where small boards, if useful at all, are just as 
necessary as in the other counties. We presume the new act, which 
was drawn by ex-Governor Fort, will pass muster upon constitutional 
grounds, and if so may be considered so far as it goes as really 
progressive legislation. The tendency of the times is to reduce the 
size of the boards in all municipalities and to concentrate respon- 
sibility. We thoroughly believe in the principle of concentrated re- 
sponsibility. Whether a municipality be large or small, a state, 
county, city or borough, the fewer officials who are elected to take 
control of public matters the better. The day of town meetings is 
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past. In large bodies individuals dodge responsibility, and the mass 
are moved by the leadership of one or two of the brainiest and most 
capable men, even if sometimes they are the worst. Terms not too 
long, held by a few men elected by the public or appointed by the 
Executive of the state in particular important instances, with a power 
of recall on the part of the electors and also on the part of the Gov- 
ernor, is the goal toward which progressive men of all parties are 
working. 





That the Legislature was determined to put through a jury bill 
which was a mere sham, and which in no wise comported with the 
declarations of the platforms of two of the main political parties in 
this state as enunciated last fall, was made clear by repeated votes in 
that direction, and by the telegraphic messages that passed between 
President Wilson and Acting-Governor Fielder. The President, while 
Governor, felt bound both by the Democratic platform and by his 
views of a needed reform to see to it, even after he left office, that 
a jury commission bill similar to those of certain other states, should 
become a law at this session. The sheriffs of the various counties 
naturally worked themselves up into a fever of opposition, and then 
the test came as to whether the Legislature was composed of members 
who are simply politicians, to be swayed in their purposes by the 
sheriffs, or statesmen, representing the whole state and the people 
thereof, and the great cause of justice. Pity it is that large numbers 
of the legislators flinched and went back both upon their party plat- 
forms and their real leader. Every one of these men knew that the 
drawing of juries by sheriffs had become in many counties a mere 
farce; that in all counties it is likely at any time to be inimical to 
the furtherance of justice; that there was no more reason why sheriffs 
should draw juries than the county clerk, or surrogate, or presiding 
officer of the board of freeholders; that there was no more propriety 
or necessity for the public at large to be called to vote who should 
draw juries than upon any other matter of legislation which the con- 
stitution had put into the hands of the Legislature. The referendum 
clause put into a jury commission bill may have been called by some 
a “joker,” but it was worse than that. It was distinctly intended to 
block the wheels of reform in precisely those counties where reform 
was most needed. . 





A grade crossing act has just become a law after several years of 
fight against the railroads. It is just to the railroads to say that some 
of them fought it more than others, and that all of them based their 
arguments against the proposal, not upon the ground that it would 
not save human life, or would not prove of public benefit, but that the 
cost would be so great as to almost bankrupt them as corporations. 
Having permitted the railroads originally to place their tracks over 
public highways on grade, and left them undisturbed for a generation 
or more, these corporations argued that the immense expenditure re- 
quired for immediate track elevation would be both unfair and ruinous: 
The act, however, had to come; it is well it comes now. Postponement 
of such a nature would not eventually have relieved the railroads of 
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any expense. Our state is too heavily populated to admit of grade 
crossings unless in some of the pine districts. The new act gives the 
Board of Utility Commissioners power to require grade crossings 
when and as fast as it is practicable. It puts upon them a great re- 
sponsibility, but no doubt they will meet it justly and manfully. 





The successor to ex-Vice-Chancellor Garrison, who was ap- 
pointed Secretary of War by President Wilson, has been appointed in 
the person of Mr. John Griffin, of Jersey City.. Mr. Griffin has been 
counsel to the Board of Freeholders of Hudson county for the past 
seventeen years; he is fifty-five vears of age; has made a specialty of 
admiralty law, but has been regarded as equally proficient in his 
knowledge of municipal law and in Chancery practice; is in politics a 
Democrat. We have heard of no words other than of approval of the 
appointment, and the Journal extends to Mr. Griffin its heartiest con- 
gratulations at what everybody agrees to be a deserved promotion 
from active and successful professional life to the Bench. It is most 
reasonable to believe, from his known high character and ability, that 
he will serve the Bar and public well. 





HOW TO BUILD UP A PRACTICE. 


Before starting to enlarge upon this subject, let us be sure that 
we all understand the same thing by it, In the first place a practice 
means your own practice, not a clerkship in some large office. True, 
some men have not the ability to run an office of their own; and others 
never get the chance; but your own office and your own practice is as 
much better as being a free man rather than a slave, even if the slave 
is robed in purple. This may not be so obvious but that a few words 
of explanation may be permitted. In a large city, for a young man to 
“hang out his shingle” means to starve, unless he has unusual con- 
nections. The next alternative is a clerkship, or a polite connection 
with a well-known firm, in which capacity he will be an underpaid 
office boy. Naturally many take the clerkship, which gives them a 
salary and makes acquaintances; but the salary is not commensurate 
with the amount of work required. Your brains go to make the 
laurels of the firm. The acquaintances you make are of business men 
whose patronage has been given to this or that firm probably for many 
years, consequently they are not prospective clients of yours and never 
will be. In this position a man is poorly paid and stands little chance 
of advancement. In a smaller town the same thing is true though in 
a less degree. 

Now to start again on the subject of “How to Build up a Practice,” 
and let us start at the bottom which is with the man himself. The 
man must have ability in, and knowledge of, the law. All are not 
naturally gifted with the same native ability or genius, but whether 
the number of your talent be two, five, or ten, you may, by judicious 
use, double them. They should not be buried. A man should bring 
all the skill and training in legal and other subjects that he can in 
anywise master. He should not be content to rest, but labor con- 
tinually for greater perfection. The reputation for conscientiousness 
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is a great asset for any lawyer. Many are judged as they are met on 
the street, or in the club, away from their law. If a man in other sub- 
jects is well-informed and possesses the ability to translate his know- 
ledge into words others will come to him for law, arguing naturally 
that such a man knows the law too. Attention to details is of the 
greatest importance. Very many cases have turned on small points, 
instances being too numerous to need mentioning. It is the small 
unexpected thing that reacts to our help or hindrance. In a case, 
however trivial from a monetary standpoint or because of the stand- 
ing of the parties, give careful and painstaking care both for your 
client’s benefit and your own. Know all the facts; look up facts that 
ought to be known and are not; learn the law on the case and similar 
cases to the last one. Have all your work systematized according to 
some system, so that your knowledge and facts are instantly attain- 
able. All this can be expressed by the one word “thorough.” 

Now after you have prepared yourself for the work, clients will 
not necessarily come to you. Emerson’s saying is true, that the world 
must know that a man can do or make something better than anyone 
else, or the world will not beat a track to his door. Your practice de- 
pends on your clientele. Some clients come to you because they see 
your “shingle.” They are strangers. Do their work well and in such 
a way that they will come again and tell their friends. Most clients 
do not come this way. Naturally when a man needs a lawyer he goes 
to one whom he knows or whom some friend knows (and likes), So 
your friends are your prospective clients. The more friends and ac- 
quaintances a lawyer has the better his chance, providing he has im- 
pressed them favorably. Be well known, not notorious. Some men 
have the knack of making friends, but all can join clubs, business or- 
ganizations, church societies, etc. However, do not waste time or too 
much time on society. A lawyer should be able to talk well; generally 
he is looked up to, so let him possess knowledge and self-assurance 
(not cock-sureness); be well dressed, not peculiarly; courteous to 
all; and a worker, Many positions are open to a young man which 
will make him known. They’ are semi-political, religious, or for the 
benefit of the community, but they are not lucrative; still they are 
worth while. 

Another question to be answered is, “where shall one begin 
practice?” This was partly answered in the first paragraph which 
advised against a large city. Of course, your ability is the same any- 
where, but your relative ability which really counts depends on your 
associates at the Bar; and your standing will be higher or lower as 
they are your inferiors or superiors. Do not draw the conclusion that 
therefore you should go where all the lawyers are ignoramuses; for it 
is possible for one to have such genius that it will not be recognized by 
inferiors. Also it is not always wise to be the big frog in the small 
puddle. Naturally you have more friends in your native town, and 
that is the place to practice, other things being equal. But it may be 
that the town already has too many lawyers or that your reputation 
for conscientiousness is not in your favour. These conditions vary so - 
one must decide for oneself. The medium“course is best; that is the 
medium city with from 15,000 to 30,000. It need not be a county seat, 
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the advantage of the latter being that business is done there and it is 
generally a larger town so it is more convenient. The number of 
lawyers in proportion to the amount of business should be considered. 
A practice may also be started in a small community where you will 
perhaps be the only lawyer. The trouble here lies that it never be- 
comes very remunerative, but it would probably pay better the first 
year or so than one in a large town. For instance a man might start 
in a small town and try his cases at the county seat, gradually becom- 
ing known there; and at the end of three or four years move to the 
county seat. 

Once your practice is started you will find it will grow like a 
snowball. Business brings business. A good start is very important. 
One case well handled will do more for you than several ones poorly 
conducted. Your cases are doing two things for you; bringing you in 
money and establishing your reputation; for the young lawyer the 
latter is the more important, Get on the right side of any shady case 
and work. Do not be unwilling to take cases for people who cannot 
pay well, for many a lawyer’s reputation has been made on a case that 
has not paid a cent. Put the same amount of work on a poor man’s 
case as on the case of the rich and influential man’s; treat him with the 
same amount of courtesy and your reward will be certain. 

A good many practices are found now among attorneys in large 
cities, that are not what the real old style attorneys favor. Advertis- 
ing has never been considered good form by lawyers, although you may 
use a small card in the paper. “This, with the fact that you speak some 
foreign language spoken by many of the town’s citizens may be a good 
help. Again the practice of hunting down all the accident cases, hav- 
ing your runners present your card before even the man is in the 
ambulance; or selecting offices opposite the jail and giving percent- 
ages to officers, saloonkeepers and others, may help to build up a prac- 
tice, but it is not true law. And this article will deal only with law as 
an exponent of justice and shall decry all such practices. 

Let your office be as convenient and as practical as your means 
will permit. A stenographer and a mahogany desk do not make a 
lawyer. Still if your clients are used to good quarters, do not bring 
them into a barn; if they are farmers make your office such that they 
will feel comfortable in it, and not afraid that their boots will spoil the 
carpet. Your office location should be in a building occupied by law- 
yers if such a building exists in your town; otherwise follow your in- 
clination and pocketbook. The office should be run on some definite 
system and the cases filed in a certain manner. The day of the old 
lawyer who stored all facts in his head is past. It is useless to burden 
your mind with things that do not have to be remembered. Another 
fact about the office is that it should be a place for work not for gossip- 
ing and stories. Let your client have all the time he needs to state his 
business, but after that courteously sidetrack him when he starts to 
talk. 

When a young man starts he is apt to find it hard to make ex- 
penses the first year, unless he has some other means of livelihood 
than his law. Bill collections, and insurance are two methods that 
have been used by many young lawyers. Real estate is another means 
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that may be used to this end, Lawyers often do a little of all these, 
but it is better to break away and stick to law when you are able. 

No one ever stepped into a full-grown law practice. It grows and 
generally slowly. It grows through association. Therefore, do not 
move around too much, but stay and stick. If you have a chance to 
go into partnership with an older lawyer (by this I do not mean a 
clerkship), and he is a man with whom you can work, it is a good 
thing for the young attorney. If an older lawyer, who wants help, 
offers you a chance see whether when he retires you can hold and 
step into his practice. 

Lastly, politics may be a help to a man. Most lawyers go into 
politics. But it is very possible to go into politics to the exclusion of 
law. There is no reason why politics and law should go together ex- 
cept that it takes an educated man for both; but politics will widen 
your circle of acquaintances and make you better known. Where 
politics is in the line of your profession as for instance the position of 
city solicitor or county prosecuting attorney, then it will help so 
much the more. Neither position is a sinecure, and the salary is not 
the only matter, but it helps materially. 

To-day the cry is to specialize and it has been carried even into 
the law so that in many large cities you find one office doing only one 
kind of work. In the country the lawyer generally has to know the 
law in its entirety. If you would specialize, as for instance in railroad 
or corporation law, and these often pay well, let it be after you have 
a good general knowledge of the law to work on. Then select the 
field that appeals to you and where there is a need in your community 
for the work you would do; and now make yourself a specialist not 
in name only, but in fact—Mr. C. H. French in Canadian Law Times 





THE LAW OF LIBEL AS APPLIED TO NEWSPAPERS. 


Among the firmly established rights of man to which the law 
lends its protection is the right which every man has to enjoy a good 
reputation. It is upon this right that the publication of a news- 
paper is most likely to infringe and if the newspaper man would avoid 
feeling the weight of the law’s hand he must carefully scrutinize the 
reports which come into the newspaper office with reference to the 
provisions and requirements of the law of his state. 

In a short paper only a general idea may be conveyed of the atti- 
tude of the law towards some of the questions of the most interest to 
a newspaper man in the pursuit of his profession. Every state has 
its own provisions and its own distinctive rulings so that each must 
seek for himself in the digests of the state in which he is to do his 
work for the exact attitude toward many important questions that may 
arise. 

In law “a libel is a malicious defamation expressed either by writ- 
ing or printing or pictures tending to blacken the honesty, integrity, | 
virtue or reputation, or publish the natural or alleged defects of one 
who is alive and thereby expose him to public hatred, contempt, 
ridicule, or obloquy or to cause him to be shunned, or to injure him 
in his office, business or occupation.” (American and English En- 
cyclopedia of Law.) The law presumes that 4 person is entitled to en- 
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joy a good reputation until it is shown that he is not so entitled and 
before a newspaper gives publicity to any statements in any way 
injurious to the reputation of any individual it must he sure that 
they are true and justifiable. In a Kentucky case the judge said, “The 
public good as well as the usefulness of the press imperatively de- 
mands that no publication injurious to a citizen should ever be made 
unless the publisher knows beyond a reasonable doubt that the state- 
ments or charges which it publishes are in fact true. It is a matter 
of public importance that all statements printed and published in the 
press of the day should be entitled to full faith and credence and no 
paper should publish any matter calculated to injure the feelings, 
business, or standing of any citizen unless the same be true; and the 
mere fact that such publisher may believe that the statements are 
true is no defense in law or morals.” (Louisville Press v. Tennelly, 
105 Ky. 365.) 

If anything is published in the newspaper, as things are of neces- 
sity published daily if the paper is alive, that induces an ill opinion 
of any person or makes him contemptible or ridiculous that person 
may maintain an action against the publisher. Whether successful 
defense may be made is another question which will be considered 
later but the publisher must recognize the danger and face the re- 
sponsibility in every case where he publishes that, of which the 
manifest tendency is seriously to hurt another’s reputation, If he 
wishes to avoid the risk of being compelled to pay heavy damages, he 
must know that he can either prove the facts in a court of law to the 
satisfaction of a jury or give legal justification. When the person 
to whom the publication refers proves the publication the burden 
is upon the publisher to prove its truth or justify it. There are 
certain well recognized classes of cases where the person seeking 
redress need not even prove that he has in fact been damaged as the 
law will presume damage from the publication. Words imputing 
the commission of a criminal offense, imputing a contagious disease 
that would exclude the person from society, imputing unfitness to 
perform the duties of office or employment of profit, or which raise 
prejudice against one in his profession or trade are of this class. 
As the law of libel is construed rather strictly against newspapers in 
this regard the possibility of legal action must be faced when any 
publication is made that so blackens a person’s character as to injure 
him in the community. In other cases where the injury is not plainly 
apparent from the publication itself a person may show in what way 
it referred to him and wherein he was injured. Upon showing 
damage to himself he may recover unless the publisher makes suc- 
cessful defense. 

Anyone who knowingly assists in the publication of a defamatory 
statement is liable. The reporter who turns the story into the office, 
the copy reader who edits it, the editors who pass upon it, and the 
linotype operator who sets it are all legally liable civilly or criminally 
as the case may be. As these men are all servants of the publisher he 
also is responsible although he may in fact know nothing of the 
particular publication and as a matter of fact he is the one who is 
usually sued as he is more likely to be financially responsible. Every 
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reporter and editor must face the fact that he is personally liable 
and if the publisher is bankrupt he may be proceeded against or put 
in jail if the libel has been a criminal one. That he acted under 
the orders of a superior is no defense. 

The question in every instance where a libel suit is brought is 
the wrongfulness of the particular statements in the story under 
discussion. Jt cannot be shown that other similar things are true. 
This particular statement must be justified and if you accuse a man 
of a crime of which he is not guilty he may maintain his action 
though you show that he has been guilty of all the other crimes on 
the calendar. A reputation already bad may be shown in mitigation 
of damages for if a man has no reputation your publication, though 
libelous, will not cause him much damage. In judging the publication 
the language will be construed in its ordinary sense and the ques- 
tion will be as to what the words imply to an ordinary man reading 
under the existing circumstances. 

If publicity is given to a libelous statement it is no defense that 
the article was copied from another paper and credited to it. Neither 
will a quotation or “it is said” enable the publisher to escape. A paper 
has been held liable for copying a defamatory statement though 
coupled with the statement that it believed it false. 

No especial privilege attaches to newspaper publications and 
the publisher and those responsible with him must stand on the 
same footing as any other citizen. They can find no especial protec- 
tion in the constitutional provisions intended to secure the freedom 
of speech. A judge remarks in a suit against the Omaha Bee that 
“while the liberty of speech is a sacred right, dear to the hearts of 
the entire Anglo Saxon civilization, yet the lawmakers and the fram- 
ers of constitutions have all realized that liberty in the exercise of 
any natural right, when unrestrained by law, leads to licentiousness. 
and have therefore wisely provided that anyone exercising the liberty 
of speech or press shall be held responsible for any abuse of such 
privilege.” (Bee Publishing Co. v. Shields, 68 Neb. 750.) 

Libel was defined as a malicious defamation. It must be un- 
derstood, however, that malice in the popular sense is not necessary 
to constitute libel, In many states including Michigan and New York 
no malice is required while in the other jurisdictions the same re- 
sult is arrived at by implying legai malice from the falsity of the 
statement regardless of the good faith with which it was published. 
Good faith may be shown however to reduce the amount of damages 
to be assessed by preventing the awarding of what are termed exem- 
plary damages. That the statement has been retracted or a correction 
published is no defense to the action and is only available to reduce 
damages. 

In the majority of states the truth is an absolute defense in actions 
for defamation. So if legal proof can be made that the statement 
complained of was in fact true the publisher is not legally responsible. 
In some states however this rule has been modified by statute so 
that unless the truth be published under such circumstances as to 
convince the jury that the publisher acted with good motives and 
for justifiable ends the publication is an actionable libel. Thus the 
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publisher is safe if the report was accurate, in most states, and if 
the report was not only correct but published without actual malice 
no successful suit can be based on it anywhere. What has been 
said before of the burden of proof of truth on the publisher must 
be emphasized. The publisher is the one who must prove the truth 
of the assertion and to do it in a court of law requires the production 
of clear and direct testimony and evidence of a kind which the law 
will recognize as of probative value. Proof by a preponderance of 
evidence is generally sufficient, as in Michigan, though proof beyond a 
reasonable doubt is required in some states, 

The other principal defense that may be interposed to an action 
of libel is that of privilege. Under certain circumstances the law 
allows statements which may not be made the basis of suit although 
they would be libelous under ordinary conditions. The only kind 
of privilege that applies to newspapers is what is termed conditional 
privilege, the condition being that they are protected only if made 
in good faith and with proper motives. The Michigan court has 
said, “Newspapers may discuss what relates to the life, habits, com- 
fort, happiness and welfare of the people and in doing so may state 
facts, draw inferences therefrom, and express views upon the facts. 
Their deductions, even if false, are not actionable unless they cause 
te damage.” (People v. Detroit Post and Tribune Co., 40 Mich. 
457. 

The publication of judicial proceedings cannot be actionable 
if the proceedings are public, decent, and fit for publication, and the 
reports are full and fair and the publication is not inspired by actual 
malice. This applies also to preliminary investigations and ex parte 
proceedings which must result in a final determination. Full and 
fair reports of legislative proceedings and the actions of quasi-public 
bodies also fall within this class. The defense is of no avail however 
if the bodies have acted outside the scope of their authority. A Min- 
nesota newspaper has been held liable for the publication of a fair 
report of the proceedings by a legislative body which were defamatory 
because the body was not acting within the scope of its authority. 
The copy reader must also have a care as to the headings which he 
prepares for the privileged report. Striking headlines which held the 
prosecuting witness up to the public as “traitor, seducer and per- 
jurer” with additional phrase “wife would have killed him” were 
held not privileged even though the article itself is by reason of 
judicial proceedings. 

Akin to the above is the privilege which the law extends to fair 
comment. Full and fair latitude of discussion is allowed to writers on 
any public matter. The defense of fair comment will not defend the 
making of false statements of fact but it will protect a free discussion 
and expression of opinion on proper subjects. An acknowledged sub- 
ject of fair comment is the character and conduct of public men or 
candidates for public office. It must be honest comment however and 
fair, to be carefully distinguished from personal abuse. “An elector,” 
said the Minnesota court, “may freely canvass the character and pre- 
tensions of officers and candidates, but he has no right to calumniate 
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one who is a candidate for office with impunity.” (Aldrich v. Press 
Printing Co., 9 Minn. 133.) 

“Every one who pubiishes a book or publicly exhibits a picture 
or other work of art, or presents or takes part in a theatrical or other 
public performance, or advertises or offers to the public an article for 
sale, or engages in the construction and management of a railroad, 
‘commits himself to the judgment of the public, and any one may 
comment upon his performance. If the commentator does not step 
aside from the work, or introduce fiction for the purpose of condemna- 
tion, he exercises a fair and legitimate right.” (Burdick, Law of 
Torts, page 335.) 

Odgers, Libel and Slander classifies the subjects of fair comment 
as follows: “1. Affairs of State. 2. The Administration of Justice. 
3. Public Institutions and Local Authorities. 4. Ecclesiastical Mat- 
ters. 5. Books, Pictures and Architecture, 6. Theatres, Concerts, 
and other public entertainments. 7%. Other Appeals to the Public.” 

Criminal libel is regulated by the various states in widely different 
ways. It is sufficient here to say that actual malice must be proved 
against the publisher to constitute criminal libel—Waalter K. Towers, 
in Law Student’s Helper. 





PUBLIC UTILITY COMMISSION NEWS. 


The Supreme Court has upheld the action of the Board of Public 
Utility Commissioners in refusing to approve an application of the 
Inter-State Telegraph and Telephone Company for an issue of $1,525,- 
000 bonds. The following is the abstract of the Court’s decision. 

“(1) The effect of Chapter 195 of the laws of 1911 entitled “An 
act concerning public utilities; to create a Board of Public Utility 
Commissioners, and to prescribe its powers and duties” was to vest 
in that board the final power to pass and approve the legality of a 
proposed bond issue, payable in more than one year from the date 
thereof. 

(2) The effect of said legislation was also to impose upon the 
Board of Public Utility Commissioners the duty of investigating 
the purpose of a proposed issue of bonds payable in more than one 
year from the date thereof, and if in its judgment the purpose of such 
bond issue will be of doubtful benefit to the applying corporation, 
and ultimately may result injuriously to the investing public, the 
Board may withhold its power of approval. ; 

(3) Unless it clearly appears that there was no evidence to 
support reasonably such order or that in making it the board clearly 
exceeded its jurisdiction, this court will not upon certiorari set 
aside the order thus made. 

(4) The legal right of the board to make such order being 
clear, and the question of the jurisdiction of the board to make the 
order being clear, this court will refuse a writ of mandamus to com- 
pel the board to reverse its action. 

(5) The fact that this court may upon a review of the testimony 
differ from the judgment of the board as to the propriety or cor- 
rectness of its order, affords no basis for the intervention of the 
court by way of a review by certiorari to set aside the finding of the 
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board, or by way of writ of mandamus to compel a substitution of 
its judgment for that of the board.” 

The Board has dismissed the complaint of Jacob DeLazier, of 
Paterson, v. the Passaic Water Company, which alleged exorbitant 
charges. In this finding the Board declares that rates of fixed amounts 
annually, to approach any scientific method, cannot be justly based 
upon either the extent of business or waste of water upon the 
premises; that in a water system where the water is supplied by 
gravity, and the supply is far in excess of the maximum demand, there 
is some excuse, from an economic standpoint, for saving the expense 
of meter installation, but even in this character of system, water 
consumed for special or business purposes should be metered to pre- 
vent discrimination, The Board expressed its opinion that the large 
consumption of water, as shown by the statistics of American cities, 
is largely the result of waste of water by consumers who are upon the 
flat rate basis, and that it is an economic waste to spend money for 
the extension of a plant when the use of meters would prevent such 
waste and conserve the energy of the system. The complainant had 
been served upon a flat rate basis; the Company had offered to install 
meters, and the Board recommended to the complainant that he 
accept the Company’s offer. 





CATHERINE L. SEIBERT v. HENRY F. SEIBERT. 
(N. J. Court of Errors and Appeals, Nov. Term, 1912), 


Divorce — Abatement — Order for argument of an appeal from a 
for counsel fees—An order can- decree nisi for divorce, where the 
not be made upon respondent to appellant died before the motion 
pay for services rendered by was made. 
counsel for appellant in preparing 


The Court of Chancery made a decree nisi for divorce a vinculo 
at the prayer of the husband on May 1, 1912. (See 83 Atl. 230.) The 
wife appealed, and on May 24, on application of appellant’s counsel, 
it was ordered that the respondent furnish the necessary printing, and 
that appellant be relieved of making the deposit for costs, according 
to the usual form of such orders; and it was further ordered, “that 
the right of counsel of said appellant is hereby expressly reserved 
to apply hereafter for a further order of alimony to be paid during 
the pendency of this appeal and until its determination, and for a 
reasonable sum to be paid to her counsel for prosecuting this appeal.” 

Counsel for the appellant thereafter rendered services in the 
preparation of the argument to be made on the hearing of the appeal. 
Before the hearing came on, and in July, 1912, the appellant died. 

Mr. R. E. Lum, for the appellant, moved for an order that the 
respondent pay to the solicitors of the appellant a reasonable counsel 
fee for the above mentioned services. He admitted the force of the 
ordinary rule, but urged an exception in a case where the right to 
apply had been expressly reserved while the appeal was pending. 

Mr. Conover English for the respondent. 

After conference, 

WALKER, C., said, that the court had reached the conclusion 
that no order could be made, the suit having abated by the death of 
the wife. 





KRIEGER V. SCHEUER ET AL. 


LYNCH v. PUBLIC SERVICE RAILWAY CO. 


(N. J. Court of Errors and Appeals, Nov. 19, 1912). 
Costs on Reversal of Judgment— Discretion of Court. 


On motion for allowance of costs. 
Mr. Benjamin M. Weinberg for motion. 
Mr. Lefferts S. Hoffman, contra. 


PER CURIAM: Upon the trial of this case a judgment resulted 
in favor of the defendant. A review being had in this court that judg- 
ment was reversed, and a venire de novo awarded. The plaintiff now 
asks to have her costs of suit in this court taxed against the defendant. 

Prior to the passage of the act of April 8, 1910, entitled “An act 
concerning the fees and costs, and the taxation thereof, in the courts 
of law in this state,” (P. L., p. 211) no costs were recoverable in this 
court on the reversal of a judgment and the award of a venire de novo. 
Lehigh Valley R. R. Co. v. McFarland, 15 Vr. 674. By force of the 
first section of that act (which was re-enacted May 2, 1911, P. L., 
p. 756), the prevailing party on the review of a judgment at law in 
this court is entitled to costs, except where otherwise provided by 
law, unless we shall otherwise order. International Watch Co. v. 
Del., Lack. & West. R. R. Co., 82 Atl. 730. The present application is, 
consequently, addressed to the discretion of the court. 

The judgment brought up for review was reversed for error com- 
mitted by the trial court. Neither party, of course, was responsible 
for the erroneousness of the ruling which necessitated the reversal. 
Both parties suffered from it by being put to expense which otherwise 
they would not have been compelled to incur. The statute, by con- 
ferring power upon this court to withhold costs from the successful 
party, contemplates that cases will arise in which such power should 
be exercised. We think that a case in which the reversal is due solely 
to a mistake made by the trial judge, and does not finally determine 
any issue between the parties, but leaves them just as they were before 
the trial was had, except that they have both been compelled to expend, 
without benefit to themselves, considerable sums of money, is a proper 
one in which to exercise such power. 

The application of the plaintiff is denied. 





KRIEGER v. SCHEUER ET AL. 


(N. J. Court of Chancery, February. 1913). 
Objections to Purchase Price Under Foreclosure Sale. 


Mr. Thomas A. Davis for appellant. 
Mr. Jacob L. Newman and Mr. Halsey M. Barrett for defendants. 


STEVENS, V. C.: This matter comes up on objections to a sale in 
foreclosure proceedings. The property sold is a lot on Broad street, 
Newark, 25 feet 8 inches wide by 125 feet deep. 4t was struck off to 
Bernard Katz for $100,000, subject to taxes and a prior mortgage, to- 
gether amounting to $106,000, thus making the price $206,000. 
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The sale is objected to, first, on the ground that the price was in- 
adequate, and, second, on the ground that the sale was prejudiced by 
a rumor or general understanding that the bidding would be so spir- 
ited that the premises would sell for $250,000 or more, 

In its application to the facts of this case I have found no better 
statement of the law than that contained in the opinion of Emery, V. 
C., in Rogers v. Rogers Locomotive, 17 Dick., on p. 118. He says: 
“As to public sales the rule that a sale fairly made will not be disap- 
proved merely because of an increased bid has long been applied. In 
Morrissee v. Inglis, 1 Dick. 306, over ten per cent. advance was of- 
fered ; in Bethlehem Iron Co. v. P. & S. R. R. Co., 4 Dick. 356, twenty- 
one per cent. advance, and in Bliss v. N, Y. Life Ins. Co., 6 Dick. 630 
$1,000 advance was offered. * * * The general settled rule, there- 
fore, is that where the sale is made for a fair price and in good faith, 
and there is no irregularity, fraud, mistake or legal surprise, with 
which the purchase is or ought to be chargeable, the subsequent offer 
by another bidder of a higher price is not of itself sufficient reason for 
refusing confirmation.” 

In the case in hand we have somewhat unsatisfactory opinion-evi- 
dence that the property is worth from $225,000 to $260,000. But the 
witnesses who give this evidence do not say that in their opinion the 
property would bring more at another sale, for cash, nor does anyone 
say that, on a re-sale, he would give more. The property was un- 
usually well advertised, and Mr. Newman states in his affidavit that a 
large number of bidders and well-known and experienced real estate 
agents and investors were present. All that the applicants say in 
reply is that the attendance was not as large as on the first day. That 
the rule above quoted applies to the case of a mortgagee bidding in for 
his own protection appears from Bliss v. N. Y. Life Ins. Co. (supra), a 
case where the opinion of Pitney, V. C., was adopted by the Court of 
Appeals. 

There is no offer by anyone to enter into a bond guaranteeing that 
the property will, on a re-sale, bring more, but even such an offer did 
not, in the cases cited, vary the determination. The latest case in the 
Court of Appeals (Hoffman v. Godfrey, 9 Buck. 618), affirms the rule 
to be “that in the absence of fraud, irregularity, accident or mistake, 
judicial sales will not be set aside for inadequacy of price unless the 
inadequacy is so gross as to justify an inference of fraud.” Del., Lack. 
& West. R. R. Co. v. Scranton, 7 Stew. 429 and Bethlehem Iron Co. v. 
P.& S.S. R. R. Co., 4 Dick. 356, were cases of objection to confirma- 
tion and in both the sale was confirmed over the objections. 

As to the rumor, very vague in itself, neither the persons who con- 
ducted the sale nor the purchaser are shown to have had anything to 
do with it. As neither fraud, irregularity, accident or mistake are 
shown, the sale must be confirmed. 

In the cases cited by counsel in support of his application (Rowan 
v. Congdon, 8 Dick. 385; Strong v. Smith, 2 Robb. 650) there was, in 
addition to an inadequate price, another element of inequity strong 
enough under the rule quoted to have induced the Court to grant the 
relief asked for. In this case there is no such element. 





CITY OF ELIZABETH VY. GILCHRIST & CO. 


CITY OF ELIZABETH v. GILCHRIST & CO. 


(N. J. Court of Chancery, Oct. 31, 1912). 
Smoke and Dust Nuisance—Injunction. 


On final hearing on bill, answer, replication and proofs. 
Mr. James C. Connolly for the complainant. 
Mr. A. J. David for the defendant. 


MBmMORANDUM. 


HOWELL, V.C.: The complainant, a municipal corporation, is 
the owner of a recreation pier in Elizabethport facing on Staten Island 
Sound, which is open to use by the public during the summer season. 
The defendant, a manufacturing corporation, is conducting the busi- 
ness of grinding carbon and manganese in a building leased by it 
from the Central Railroad Company, which lies a short distance north 
of the complainant’s pier. The bill alleges that the defendant since 
its mill went into operation in the early part of the present year has 
permitted large quantities of black dust which is formed in its grind- 
ing operations to escape into the air, and be carried from the de- 
fendant’s works to the complainant’s pier whenever the wind is in a 
northerly direction, and that the result is that the people who use the 
pier have their hands and their clothing soiled by contact with the 
seats and railings thereon which become covered with a black adhesive 
dust. The prayer is that the defendant may be restrained from main- 
taining and operating its business on the premises which it now oc- 
cupies, and that it may be required by the mandatory order and 
injunction of this court to discontinue said business, with a prayer 
for further relief. 

The answer denies the alleged nuisance, but says that the de- 
fendant has installed various devices to collect the dust and particles 
arising from the manufacture and grinding of its products, and that 
it is now engaged in installing a further and new device, which the 
defendant is assured upon competent and expert advice will prac- 
tically eliminate the escape of dust and other particles from the plant 
of the defendant company while it is in operation. 

The evidence shows that the devices mentioned in the answer 
were completed in the early part of August, one of the witnesses 
stating that they were completed as early as August 3, 1912. When 
the complainant had rested, the defendant, without any supplement 
to the pleadings and without objection on the part of the complainant, 
introduced evidence tending to show that in the month of August, 
1912, and long after the filing of the answer, it had installed a dust- 
collecting apparatus which retained all the dust that had previously 
passed off into the air, and that it had thus obviated the objections 
made in the bill. After this defence was introduced there was a con- 
tinuance of the cause for ten days, which gave the complainant time 
to meet the new defence. It introduced in rebuttal some testimony 
which tended to show that after the installation of the dust collectors 
the conditions were very little if any improved. 

It is quite clear to my mind that the weight of the evidence on 
this point is in favor of the defendant, whether it is weighed by the 
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inherent cogency of the proofs or by the number of witnesses produced 
who testify to the same state of facts. The defendant’s witnesses 
appeared to be men of intelligence and character; they testified uni- 
formly that since the installation of dust collectors no dust in an ap- 
preciable quantity has escaped from the defendant’s cupolas; that 
from the north cupola only steam escapes, and from the south cupola, 
which evidently had caused the principal trouble, only occasionally 
could there be seen any emission of dust whatever, and that this 
came in puffs ten minutes, fifteen minutes, or even half an hour apart, 
and then in such slight quantities as to be traced in the air with diffi- 
culty. This evidence is supported to some extent by that of Louis 
J. Richards, health officer of the city of Elizabeth, who was at the 
premises in question on October 11, on which day the only thing that 
he saw was steam coming from the cupola and smoke from the main 
smokestack of the factory. He did notice a little cloud of dust over 
the manganese cupola, of which he says, “You couldn’t see it very 
much.” This evidence on the part of the defendant was met by the 
statements made by the city’s wharf-master and one of its health 
officers, both of whom said that the dust continued to accumulate 
on the pier from the defendant’s works after the installation of the 
dust collectors, and they exhibited some cloths which they used for 
cleaning the seats on the pier during the present month (October, 
1912), on which were large quantities of black dust. 

I am convinced by the evidence that the defendant has prac- 
tically succeeded in confining the dust arising from its grinding opera- 
tions to its own premises. It may well be that there will occasionally 
be found some dust flying in the atmosphere in the neighborhood of 
its works, but people residing and doing business in a manufacturing 
community must expect some annoyance from dust, smoke, noise and 
vibration, and while these items of injury must be kept down to the 
lowest possible amount, it must be clear that they cannot in every 
case be wholly eliminated. Welcott v. Melick, 3 Stock. 204; Ross v. 
Butler, 4 C. E. Gr. 294; Cleveland v. Citizens’ Gas Light Company, 
5 C. E. Gr. 201; Duncan v. Hayes, 7 C. E. Gr. 25; Reilly v. Curley, 
5 Buch. 5%. These cases relate mostly to nuisance to dwellings, a 
situation which the courts are apt to view a little more harshly than 
they do in a nuisance to a manufacturing establishment; or, in other 
words, what would be a plain nuisance to a dwelling house might 
not be a nuisance to a manufacturing establishment or to a public 
park or to a people’s playground. After all, the decision in each case 
must stand upon the question of nuisance or no nuisance in that 
particular case; it is always a fact to be established under the cir- 
cumstance of each case. 

There is another ground upon which the judgment may proceed, 
and that is that the right to an injunction in the present circumstances 
is at least doubtful. If it could be said that there was a balancing 
testimony so that the mind of the court could not rest securely one 
way or the other, in such case the injunction could not issue. In the 
absence of a verdict at law in favor of the complainant an injunction 
will not issue unless the right of the complainant is clear and the 
damage irreparable. If the damage can be measured in a legal action 
in a cause where it is not irreparable, equity will not take jurisdiction. 
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Again, “Where a defendant who has been doing what amounts to 
a nuisance disclaims the intention to continue it, and is proceeding 
with diligence to remove and abate it, the court will, if satisfied that 
the cause of complaint will be removed as speedily as practicable, 
refuse an injunction.” ‘This is from the syllabus to King v. Morris & 
Essex Railroad Company, 3 C. E. Gr. 397%. I think that the practice 
there prescribed ought to be followed in this case. It is clear that 
the defendant has endeavored to minimize the injury, and, in my 
opinion has succeeded, but at any rate it is sensible for its position 
and has been and is endeavoring to do what it can toward changing 
the conditions. 

The result is that the bill must be dismissed. No decree, however, 
will be advised until the pleadings shall have been adjusted to the 
proofs. I will hear counsel on the question of costs at the time of 
the settlement of the decree. 





LOUGHMAN v. HOME BREWING Co. 


(Essex Common Pleas, February, 19138). 
Workingmen’s Compensation Act— Facts and Judgment. 


Summary proceeding under Act of 1911. 


Mr. Henry Carless for petitioner. 
Mr. Andrew S. Taylor (Mr. Grant C. Fox, of counsel) for re- 


spondent. 


MARTIN, J.: This is a proceeding brought by Michael Lough- 
man, the petitioner, against the Home Brewing Company, respondent, 
under the Workingmen’s Compensation Act (Laws of 1911, Chap. 95, 
p. 134) and supplement thereto (Laws of 1911, Chap, 368, p. 763), in 
which petitioner prays that the amount due and to be paid the peti- 
tioner be ascertained and that judgment be entered therefor. Upon 
filing the petition a day was duly fixed for hearing, and, after due serv- 
ice of process and a copy of the petition upon the respondent, the re- 
spondent appeared and answered. At the hearing, which was con- 
tinued from time to time, in the presence of counsel, witnesses pre- 
sented by the parties were examined and the matter submitted for 
decision. j 

Michael Loughman, the petitioner, was employed by the Home 
Brewing Company, respondent, as a driver of one of its wagons, prior 
to the fourth day of April, nineteen hundred eleven, and such employ- 
ment continued up to the time of the accident. 

It was one of the duties of petitioner, as a driver for respondent, 
to drive a certain team of horses and assist in loading and unloading 
barrels carried on the wagon. On the twenty-fifth day of July, nine- 
teen hundred eleven, while engaged in such employment, petitioner 
stepped on the wagon, which was in the Pennsylvania freight yard, 
located at a point near First street and Harrison avenue, in the town of 
Harrison, county of Hudson. The horses suddenly started and caused 
petitioner’s right leg and foot to be caught and wedged in between the 
wagon and a freight car. Such accident arose out of and was in the 
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course of the said employment of the petitioner, Respondent had due 
notice of the accident. 

Petitioner’s right leg, at the ankle, was broken. Petitioner’s leg 
was placed in a plaster cast for seven weeks, and he has been unable 
to work by reason of the injury for a year and one-half. The technical 
description given in the expert testimony was that petitioner suf- 
fered a “Pott’s fracture” of the leg at the ankle, and that there still re- 
mains some lack of motion of the leg and foot, particularly in stepping 
forward. The tibia is driven back a quarter to half an inch out of aline- 
ment. The injured ankle is somewhat larger than the other ankle, and 
stiffness still exists occasioning a perceptible limp. It is probable that 
in about a year, which will be two years and three months after the 
accident, the petitioner’s ankle joint will be practically useful, but 
that it never will be quite as well as it was before the injury. 

Petitioner was receiving eighteen dollars a week from respondent 
at the time of the injury. Fle is entitled to recover nine dollars a week 
for the injury, producing temporary disability for seventy-six weeks. 
For the disability partial in character but permanent in quality the 
compensation should be based upon the extent of the disability. There 
will always be a slight defect or deficiency in the use of the leg, foot 
and ankle joint, but probably for all practical purposes they will be 
useful in about a year. Probably a reasonable compensation under the 
circumstances would be a payment for a period of twenty-five weeks. 
If this is too much or not enough application may be made to modify 
this award under paragraph 21 of the act. Petitioner has been paid 


by respondent a sum of four hundred fifty dollars ($450) for which 
respondent should be allowed a credit on the judgment for payment 
for the first fifty weeks. 





PABISZ v. NEWARK SPRING MATTRESS CoO. 


(Essex Common Pleas, February, 1913). 
Workingmen’s Compensation A: t— Facts and Judgment. 


Summary proceeding under Workingmen’s Compensation Act of 
1911. 


Mr. William H, Parry for petitioner. 


Mr. Kinsley Twining (Lindabury, Depue & Faulks) for re- 
spondent. 


MARTIN, J.: This is a proceeding brought by John Pabisz, pe- 
titioner, against The Newark Spring Mattress Company, respondent, 
under the Workingmen’s Compensation Act of 1911 (Laws of 1911, 
Chap. 95, p. 184) and the supplement thereto, approved May 2, 1911 
(Id., Chap. 368, p. 763), in which petitioner prays that the amount due 
and to be paid petitioner be ascertained and that judgment be entered 
therefor. Upon filing the petition a day was duly fixed for the hear- 
ing, and, after due service of process and a copy of the petition upon 
the respondent, the respondent appeared and answered. At the hear- 
ing, in the presence of counsel, witnesses presented by the parties were 
examined and the matter submitted for decision. 
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The petitioner was employed by respondent on or about the 27th 
day of February, 1912, as an operator in its factory at 80 Madison 
street, in Newark, and was receiving at the time of the accident here- 
inafter mentioned the sum of $7.50 a week. On the 4th day of March, 
1912, while petitioner was engaged in feeding sheets into a machine, 
his left hand was caught, with the result that his first finger was cut 
off near the base of the finger nail and is shorter than it was prior to 
the injury; the second finger was cut off near the base of the nail and 
two-thirds of the first phalange is removed and the third finger is cut 
off at a point about the middle of the nail. The sense of touch is en- 
tirely gone and the joints of the injured fingers are stiff. There is 
some motion to the fingers but not to the same extent as before the 
injury. To the first finger there was, even up to the time of the hear- 
ing, severe pain in touching objects. The accident arose out of and 
was in the course of the employment, and respondent had due and 
timely notice thereof. 

The petitioner was in the hospital for about a month after the 
accident and was under the care of his physician for about a month 
after that period. He could not do any work for about three months 
after the accident because of the pain from which he suffered. 

Respondent by its answer admits the employment, and that on 
the fourth day of March, 1912, the petitioner received an injury to his 
left hand by an accident arising out of and in the course of the em- 
ployment, but denies that the injury was as extensive as alleged by the 
petitioner. The respondent, further answering, says that this court 
has no jurisdiction over the proceeding at this time because there are 
no matters in dispute between it and petitioner, and that on the first 
day of July, 1912, respondent and petitioner agreed upon the amount 
of compensation to which petitioner was entitled as a result of the 
injury, and that the amount so agreed upon was duly paid by respond- 
ent to the petitioner, and that on the first day of July, 1912, petitioner 
made, executed and delivered to the respondent a general release 
wherein and whereby all rights of the petitioner in and to any addi- 
tional compensation from respondent were released. 

The objection that there is no jurisdiction because there is no 
dispute is not tenable for the reason that petitioner claims that he is 
entitled to compensation at the rate of five dollars a week for thirty- 
eight and three-quarter weeks or more, and the respondent claims that 
petivioner is entitled to compensation for only fifteen weeks. 

It is also insisted that the alleged general release signed by peti- 
tioner, and bearing date the first day of July, 1912, operates as a dis- 
charge of the claim, and if for any reason the instrument is not valid 
as a general release it is valid as a “contract,” and that under para- 
graph 21 of the act the Court may not review the award until after the 
expiration of one year after the first of July, 1912, and then only on the 
ground that the incapacity of the injured employé has subsequently 
increased, 

Paragraph 21 of the act is as follows: 

“An agreement or award of compensation may be modified at any 
time by a subsequent agreement or at any time after one year from 
the time when the same became operative. It may be reviewed upon 
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application of either party on the ground that the incapacity of the in- 
jured employé has subsequently increased or diminished.” 

If the release is properly executed it would be necessary to deter- 
mine whether the release operates to discharge the claim, and, if it does 
not, it would then be necessary to determine whethe~ or not it has the 
effect of an agreement under paragraph 21. Or ue o-her hand, if the 
release is invalid on the ground of fraud, its effect is not necessary to 
be determined to reach a conclusion in the case. 

It appears that the respondent was insured against this loss by an 
insurance company having an office in Newark. On the first day of 
July, 1912, after the petitioner had received fourteen payments, he 
went to the office of the insurance company, as he had been doing, for 
the prior payments of five dollars each. He had been signing a receipt 
for each payment of the five dollars a week similar to that introduced 
in evidence (Exhibit R 2). He was directed by a clerk connected with 
the insurance company to sign his name to a receipt (the release, Ex- 
hibit R 1), which he did, believing it to be the ordinary receipt. After 
he signed his name he was paid five dollars and was told that was all 
he would get. The petitioner is a foreigner and has been in this country 
only four years, He speaks very little English and cannot read. He 
can, however, sign his name. No one explained to him, he said, that he 
was signing a general release waiving all claims against the respond- 
ent, and he believed, because of the representation made to him, that 
it was nothing but a receipt for the five dollars to be paid to him the 
same as he had been receiving on previous occasions. No interpreter 
was used. The clerk testified on behalf of respondent that he saw peti- 
tioner sign his name to the release, and that he also signed the receipt 
for the last five dollars paid, but his recollection was not clear that 
they were both signed at the same time. He said that he explained the 
object of the release to the petitioner, and that it was not signed until 
after the money had been paid. The clerk’s story is that the petitioner, 
after he had been paid the fifteenth payment, voluntarily signed a re- 
lease of all further claims upon request after a full explanation. Why 
the petitioner should do this without anything to be gained by him was 
not explained. The petitioner’s story is the more reasonable. The 
clerk’s story is not very impressive. Under the circumstances the ver- 
sion of the petitioner seems to be correct, and he was imposed upon in 
securing his signature to the release. The petitioner did not under- 
stand how to read, as did the plaintiff in the case of Fivey v. Penn. R. 
R. Co., 67 Law 627; he had no interpreter to explain it, as was the case 
in Burik v. Dundee Woolen Co., 66 Law. 420, although he was admit- 
tedly ignorant of the English language; nor was the instrument read 
and explained to him, as was done in the case of Zdancewicz v. Bur- 
lington Traction Co., 77 Law. 10. 

The injury produced temporary disability for a period of three 
months, and petitioner is entitled under the maximum and minimum 
clause, Paragraph 11, sub-division (a) of the act, to five dollars a week 
for ten weeks for the temporary disability ; for the disability partial in 
character but permanent in quality, under sub-division (c) of the same 
paragraph, the petitioner is entitled to receive for the loss of usefulness 
of his first finger to the extent of one-fourth thereof, five dollars a 
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week, for eight and three-quarter weeks; for the loss of 1 
of the second finger to the extent of one-half of thirty ' 
dollars a week; and for the loss of the usefulness of the t 
the extent of one-quarter of twenty weeks, at five dol 
making a total of thirty-eight and three-quarter weeks at nve dollars 
a week, for which judgment will be entered together with costs. 











(Essex Common Pleas, February, 1913), 
Workingmen’s Compensation Act—Contract— Fraud—Casual Employment. 
Summary proceeding under Workingmen’s Compensation Act 
of 1911. 


Mr. Louis J. Beers (Mr. Chauncey H. Beasley, of counsel) for 
petitioner. 








Mr. Jerome T. Congleton for respondent. 


MARTIN, J.: This is a proceeding brought by Zachias Mueller, 
petitioner, against The Oelkers Manufacturing Company, respondent, 
under the Workingmen’s Compensation Act (Laws of 1911, Chap. 95, 
p. 134) and the supplement thereto (Id., Chap. 368, p. 763), in which 
petitioner prays that the amount due and to be paid petitioner be 
ascertained and that judgment be entered therefor. Upon filing the 
petition a day was duly fixed by order for the hearing, and after due 
service of process and a copy of the petition upon respondent, it ap- 
peared and answered. At the hearing, in the presence of counsel, 
witnesses presented by the parties were examined and the matter 
submitted for decision. 

Petitioner in trade is a journeyman carpenter and had been em- 
ployed at the factory of Headley & Farmer Company in the town of 
Harrison as a box and frame maker and jobbing carpenter, doing 
repair work and general carpentry for about twenty-five years. He 
was out of employment a short time prior to the 6th day of March, 
1912, and knowing one of the employés of respondent he suggested 
to him that he might obtain some work with him at the shop of 
respondent. Respondent was engaged in the business of wood-turn- 
ing and cabinet-making. This employé mentioned the matter to Mr. 
Oelkers, the secretary, treasurer and general manager of respondent, 
who directed him to tell petitioner to call on him. Petitioner called 
two days before the injury and had a conversation with Mr. Oelkers, 
in German, stating to him that he desired to secure employment. 
Mr. Oelkers asked him if he was a “sawyer” and petitioner answered, 
“Yes.” Mr. Oelkers then said, “Where did you work?” Petitioner 
said, “I worked in Headley & Farmer’s for twenty-five or thirty years.” 
He was then asked, “On saws?” and he answered, “Yes.” Mr. 
Oelkers showed him the work that he wanted to have done on the 
saw and petitioner said, “Oh, that is easy; I can do that.” Mr. 
Oelkers replied, “Well, it is a little difficult probably; I will give you ; 
all the assistance I can.” Petitioner also stated that it was easy work, 
“and that he had worked on a band saw.” Mr. Oelkers then told 
petitioner: “I must go to New York tomorrow and you can come 
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application of either party on the ground that the incapacity of the in- 
jured employé has subsequently increased or diminished.” 

If the release is properly executed it would be necessary to deter- 
mine whether the release operates to discharge the claim, and, if it does 
not, it would then be necessary to determine whether or not it has the 
effect of an agreement under paragraph 21. On the other hand, if the 
release is invalid on the ground of fraud, its effect is not necessary to 
be determined to reach a conclusion in the case. 

It appears that the respondent was insured against this loss by an 
insurance company having an office in Newark. On the first day of 
July, 1912, after the petitioner had received fourteen payments, he 
went to the office of the insurance company, as he had been doing, for 
the prior payments of five dollars each. He had been signing a receipt 
for each payment of the five dollars a week similar to that introduced 
in evidence (Exhibit R 2). He was directed by a clerk connected with 
the insurance company to sign his name to a receipt (the release, Ex- 
hibit R 1), which he did, believing it to be the ordinary receipt. After 
he signed his name he was paid five dollars and was told that was all 
he would get. The petitioner is a foreigner and has been in this country 
only four years. He speaks very little English and cannot read. He 
can, however, sign his name. No one explained to him, he said, that he 
was signing a general release waiving all claims against the respond- 
ent, and he believed, because of the representation made to him, that 
it was nothing but a receipt for the five dollars to be paid to him the 
same as he had been receiving on previous occasions. No interpreter 
was used. The clerk testified on behalf of respondent that he saw peti- 
tioner sign his name to the release, and that he also signed the receipt 
for the last five dollars paid, but his recollection was not clear that 
they were both signed at the same time. He said that he explained the 
object of the release to the petitioner, and that it was not signed until 
after the money had been paid. The clerk’s story is that the petitioner, 
after he had been paid the fifteenth payment, voluntarily signed a re- 
lease of all further claims upon request after a full explanation. Why 
the petitioner should do this without anything to be gained by him was 
not explained. The petitioner’s story is the more reasonable. The 
clerk’s story is not very impressive. Under the circumstances the ver- 
sion of the petitioner seems to be correct, and he was imposed upon in 
securing his signature to the release. The petitioner did not under- 
stand how to read, as did the plaintiff in the case of Fivey v. Penn. R. 
R. Co., 67 Law 627; he had no interpreter to explain it, as was the case 
in Burik v. Dundee Woolen Co., 66 Law. 420, although he was admit- 
tedly ignorant of the English language; nor was the instrument read 
and explained to him, as was done in the case of Zdancewicz v. Bur- 
lington Traction Co., 77 Law. 10. 

The injury produced temporary disability for a period of three 
months, and petitioner is entitled under the maximum and minimum 
clause, Paragraph 11, sub-division (a) of the act, to five dollars a week 
for ten weeks for the temporary disability ; for the disability partial in 
character but permanent in quality, under sub-division (c) of the same 
paragraph, the petitioner is entitled to receive for the loss of usefulness 
of his first finger to the extent of one-fourth thereof, five dollars a 
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week, for eight and three-quarter weeks, for the loss of the usefulness 
of the second finger to the extent of one-half of thirty weeks, at five 
dollars a week; and for the loss of the usefulness of the third finger to 
the extent of one-quarter of twenty weeks, at five dollars a week; 
making a total of thirty-eight and three-quarter weeks at five dollars 
a week, for which judgment will be entered together with costs. 
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(Essex Common Pleas, February, 1913), 
Workingmen’s Compensation Act—Contract— Fraud—Casual Employment. 


Summary proceeding under Workingmen’s Compensation Act 
of 1911. 

Mr. Louis J. Beers (Mr. Chauncey H. Beasley, of counsel) for 
petitioner. 


Mr. Jerome T. Congleton for respondent. 


MARTIN, J.: This is a proceeding brought by Zachias Mueller, 
petitioner, against The Oelkers Manufacturing Company, respondent, 
under the Workingmen’s Compensation Act (Laws of 1911, Chap. 95, 
p. 134) and the supplement thereto (Id., Chap. 368, p. 763), in which 
petitioner prays that the amount due and to be paid petitioner be 
ascertained and that judgment be entered therefor. Upon filing the 
petition a day was duly fixed by order for the hearing, and after due 
service of process and a copy of the petition upon respondent, it ap- 
peared and answered. At the hearing, in the presence of counsel, 
witnesses presented by the parties were examined and the matter 
submitted for decision. 

Petitioner in trade is a journeyman carpenter and had been em- 
ployed at the factory of Headley & Farmer Company in the town of 
Harrison as a box and frame maker and jobbing carpenter, doing 
repair work and general carpentry for about twenty-five years. He 
was out of employment a short time prior to the 6th day of March, 
1912, and knowing one of the employés of respondent he suggested 
to him that he might obtain some work with him at the shop of 
respondent. Respondent was engaged in the business of wood-turn- 
ing and cabinet-making. This employé mentioned the matter to Mr. 
Oelkers, the secretary, treasurer and general manager of respondent, 
who directed him to tell petitioner to call on him. Petitioner called 
two days before the injury and had a conversation with Mr. Oelkers, 
in German, stating to him that he desired to secure employment. 
Mr. Oelkers asked him if he was a “sawyer” and petitioner answered, 
“Yes.” Mr. Oelkers then said, “Where did you work?” Petitioner 
said, “I worked in Headley & Farmer’s for twenty-five or thirty years.” 
He was then asked, “On saws?” and he answered, “Yes.” Mr. 
Oelkers showed him the work that he wanted to have done on the 
saw and petitioner said, “Oh, that is easy; I can do that.” Mr. 
Oelkers replied, “Well, it is a little difficult probably; I will give you 
all the assistance I can.” Petitioner also stated that it was easy work, 
“and that he had worked on a band saw.’* Mr. Oelkers then told 
petitioner: “I must go to New York tomorrow and you can come 
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the next day and I will give you a trial.” On the appearance of the 
petitioner on the day agreed to, he saw Mr. Oelkers, who said: “Well, 
we will give you a trial to see what you can do;” the petitioner said, 
“I will get along.” Mr. Oelkers said he hoped he would, and he 
would give him all the assistance possible and show him. The factory 
of Headley & Farmer Co., referred to by Mr. Oelkers and the petitioner, 
was a trunk and bag factory in which a large number of sawyers were 
regularly employed and used crosscut saws, rip saws and band saws, 
and Mr. Oelkers knew at the time of the conversation with the peti- 
tioner that such saws were used at the factory of Headley & 
Farmer Co. 

Mr. Oelkers testified that it would be impossible on trial of a 
person to ascertain capability under similar circumstances; to decide 
in a day, or in several days, whether or not he would be satisfactory, 
and that under some conditions it might take at least a week to reach 
a conclusion. No agreement was made whatever as to the length of 
time for the trial. 

At seven o’clock in the morning, immediately after the second 
conversation, under the direction of Mr. Oelkers at the factory of 
respondent, petitioner cut some boards with a machine, known as a 
crosscut saw for an hour or two, and although Mr. Oelkers stated 
that he observed that petitioner was very nervous, he did not stop 
him. Shortly afterwards Mr. Oelkers started him on some work with 
a band saw. Later in the morning the petitioner was put to work on 
what has been described by the parties as a rip saw. After luncheon, 
and about half past two in the afternoon, while working on the rip 
Saw, petitioner’s hand was caught by the saw and his thumb cutoff, 
the index finger was cut or sliced so that it cannot be bent or moved 
to the extent it could before the accident, and the fourth finger was 
cut between the end and the first joint. The accident arose out of 
and was in the course of the employment. 

There was no express agreement as to the amount to be paid 
petitioner by respondent for the work to be done by him. There 
was some evidence given by Mr. Oelkers to the effect that the reason- 
able value of services performed by a novice in the work was from 
four to twelve dollars a week. It appears conclusively that the service 
was of some value, and from all the evidence in the case and the cir- 
cumstances under which the work was performed it is fair to find 
that the value was about seven dollars and a half a week. 

At the conclusion of petitioner’s case, and after both sides rested, 
motions were made to dismiss the petition and for judgment in favor 
of respondent involving each of the following grounds: 

“1. That the evidence fails to show that any contract of service 
or hiring had been entered into between petitioner and respondent 
prior to the accident. 

“2. That there is no evidence which shows that petitioner was 
entitled to any earnings or wages, or the money equivalent of wages 
for the work he was performing, and therefore he is not entitled to 
compensation under the act. 

“3. That if a contract had been entered into petitioner procured 
the making thereof through false and fraudulent misrepresentation 
and is not entitled to benefit by his fraud. 
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“4. That petitioner was engaged in a casual employment and 
therefore does not come within the terms of the act.” 

The first ground is that there was no contract of hiring. The 
respondent’s claim is that nothing more than a preliminary under- 
standing existed that if the petitioner demonstrated his ability to the 
satisfaction of respondent then a contract might thereafter be consum- 
mated. It is probably true that if the trial had been for a definite and 
reasonable period of time with a distinct agreement that there would 
be no compensation it would not be a contract of hiring. In 
this case, however, there was no distinct understanding that the work 
was exclusively a test. While the language used may be susceptible 
of that construction, yet under all the circumstances of the case the 
understanding seems to have been that petitioner was employed and 
if he were found unsatisfactory he would be discharged rather than 
that he would be tried and if found satisfactory would be employed. 
In other words, if it is to be held wherever the employer says to an 
applicant for work, “Come around and I will give you a trial,” that 
it creates a test period during which there will be no contract of hiring, 
the statute may be circumvented and become useless as many em- 
ployments may be called “test periods.” The fair, reasonable and 
natural intention of the parties as indicated by the conversations 
recited, the position of the parties and all the circumstances of the 
case, was that petitioner was to go to work and, if he was not entirely 
satisfactory, he might expect to be discharged at an early day. 

The second ground is that there was no agreement as to the 
amount of wages to be paid petitioner. The contract may be either 
express or implied, and may be expressed as to certain parts of the 
contract and implied as to the remaining elements of it. Here the 
parties to the contract are the petitioner and respondent and the work 
to be done is perfectly clear. The alleged difficulty is as to whether 
or not any wages or compensation were to be paid petitioner by 
respondent. There was no discussion nor dispute as to compensation. 
If there had been and they did not agree there would be no meeting 
of the minds. Here, however, there was an implied meeting of the 
minds. It can hardly be believed that the parties understood that 
petitioner was to work for such period as respondent might after- 
wards determine without any compensation whatsoever. The trial 
work, as Mr. Oelkers said, would take at least a few days, and possibly 
a week or more. It could not be presumed that the petitioner would 
perform work for respondent, no matter of how little value, without 
being paid something for it. The law properly implies, in a case of 
this character, that the employer will pay the reasonable value of the 
services to the employé. 

The third ground is that if a contract of hiring has been entered 
into the petitioner procured respondent to enter into it by means of 
fraud and deceit and cannot therefore benefit by his own wrong. The 
theory of respondent is that petitioner knowingly and fraudulently 
intending to deceive Mr. Oelkers, who was acting on behalf of 
respondent, falsely and fraudulently represented to him that petitioner 
was a sawyer and in particular that he had used a rip saw, knowing 
the same to be untrue, for the purpose of Having Mr. Oelkers give 
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him work on behalf of respondent and that Mr. Oelkers relied on 
such representation and entered into the agreement. The burden of 
proof is upon the respondent to show, amongst the other elements of 
fraud and deceit: (1) That the representations were false. (2) That 
they were made with the intention of deceiving. (3) That they were 
material. (4) That they were relied upon by Mr. Oelkers, and (5) to 
the damage of respondent. The representation made was that peti- 
tioner was a sawyer and had used crosscut and band saws. The proof 
was that he was not a journeyman sawyer, but that he had been very 
largely employed as a carpenter, and that in connection with such 
work petitioner used crosscut saws and occasionally a band saw at 
the factory of Headley & Farmer Co. His principal labor, however, 
was in the general repairing work of the factory, putting up shelves 
and doing new work in connection with improvements. 

The word “carpenter” is defined as an artificer who works in 
timber ; one who executes by hand the woodwork of houses, ships or 
similar constructions. The word “sawyer” is defined as one whose 
employment is the sawing of timber into planks or boards, or sawing 
wood for fuel. A sawyer may, therefore, be one who uses hand tools 
only. Whether these words according to the custom of the trades 
of wood turning, cabinet making, trunk and bag manufacturing or any 
of them, have a different or restricted significance was not shown at 
the trial. Assuming, however, for the purpose of the discussion that 
the word “sawyer” applies to a different trade from the trade of a 
carpenter and refers to one who is expert, or has been accustomed 
to employment as a journeyman in the use of machine saws, including 
crosscut saws, rip saws and circular saws, and that the word “carpen- 
ter” applies to one who works in timber with hand tools and without 
machine saws, the respondent must show that the representation was 
false. Petitioner worked for Headley & Farmer Co., using crosscut 
saws frequently and occasionally circular saws, and a few times a 
rip saw. There was no representation by petitioner that he had been 
employed by Headley & l'armer Co. as a sawyer for twenty-five years. 
The fact that when he used the machines he used them simply to 
perform work in connection with repairs would not militate against 
the truth of the fact that he used the machines. Under the circum- 
stances the representation that petitioner was a sawyer was partially 
true. He demonstrated by the work he did all the morning and part 
of the afternoon that he had some ability and experience as a sawyer. 

It is not clear by the testimony that if petitioner made false repre- 
sentation that he did so wilfully intending to deceive. He mentioned 
that he had been employed at the factory of Headley & Farmer Co., 
as showing that he had a large and long experience there. 

Respondent must also show that Mr. Oelkers relied upon the 
representation and acted upon it. Mr. Oelkers did not seem fully to 
believe that petitioner was a journeyman sawyer, but told him that 
he would give him a trial. This indicates a mental reservation of 
acceptance of the representation as true and shows a desire to get 
more facts. If Mr. Oelkers relied on the representation of petitioner 
he would have employed him definitely as a journeyman sawyer. 
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Respondent must finally sustain the burden of proof in showing 
that the alleged false representation operated to its detriment. The 
accident itself was of a character that might happen to any expert 
sawyer. If petitioner had been an expert sawyer the accident could 
happen. 

Under all the circumstances respondent has failed to sustain the 
burden of proof in showing that the contract was obtained by the 
fraud and deceit of petitioner. 

The fourth ground is that the arrangement or understanding be- 
tween the parties was a “casual employment.” The word “casual” 
means accidental; happening or coming to pass without design and 
without being foreseen or expected; coming without regularity, and 
seems to be the opposite of regular, periodic or permanent. The rule 
is very difficult of statement. The decision of this Court in the case 
of Hubbe v. Lynch, filed this term, is instructive. In the case at bar 
the agreement was completed at the first conversation. The contract 
of hiring was not of a casual nature. It was made two days before 
the work was commenced. The work to be performed under the 
contract probably would have continued several days, a week, two 
weeks, or more. The contract was not accidental, nor without being 
foreseen or expected, and the work was in a permanent trade and 
probably would have been regular. 

The reasonable value of petitioneér’s services was seven and a half 
dollars a week. The maximum and minimum clause referred to in 
the last sentence of paragraph 11 of the act applies. He is, therefore, 
entitled to five dollars a week for sixty weeks for the loss of the 


thumb ; five dollars a week for seven weeks for the partial loss of the 
use of the first finger, and five dollars a week for five weeks for loss 
of the use of the fourth finger to run consecutively commencing two 
weeks after the accident, together with costs. 
Respondent will be allowed a separate exception to each refusal 
of the Court to grant each motion on each of the grounds stated. 
Judgment will be entered accordingly. 
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(Essex Common Pleas, February, 1913). ' 
Workingmen’s Compensation Act—Extra-Territo: ial Effect of Contract. 


Summary proceeding under Workingmen’s Compensation Act of 
1911. 

Mr. Abner Kalisch for petitioner. 

Mr. Conover English (McCarter & English) for respondent. 

MARTIN, J.: This is a proceeding brought by Dennis Deeny, pe- 
titioner, against The Wright & Cobb Lighterage Company, respond- 
ent, under the Workingmen’s Compensation Act (Laws of 1911, Chap. 
95, p. 134), and the supplement thereto (Laws of 1911, Chap, 368, p. 
763), in which petitioner prays that the amount due and to be paid pe- 
titioner be ascertained and that judgment be entered therefor. Upon 
filing the petition a day was duly fixed for hearing, and, after due ser- 
vice of process and a copy of the petition upon the respondent, the re- 
spondent appeared and answered. At the hearing, in the presence of 
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counsel, witnesses presented by the parties were examined and the 
matter submitted for decision. 

Dennis Deeny, the petitioner, a resident of the City of Newark, 
was employed by The Wright & Cobb Lighterage Company, respond- 
ent, prior to the first day of March, 1912, under an oral agreement 
made in Newark with one of the proper representatives of the respond- 
ent; and petitioner’s duties were to assist in loading and unloading the 
boats of respondent employed by it in the carrying of freight to and 
from the City of Newark. 

On the first day of March, 1912, while engaged in the discharge of 
his duties in unloading barrels from a boat of the respondent tied to a 
barge alongside pier 46 North (Hudson) River, the wharf being in the 
Borough of Manhattan, city, county and state of New York, his right 
hand was caught between two barrels and severely injured. The in- 
jury produced a temporary disability for a period of ten weeks, and <lis- 
ability partial in character but permanent in quality, consisting of the 
entire loss of the fourth finger and the limitation of the full use of the 
third finger, which amounts to about one-half of the use of that finger. 
Due notice of the injury was served upon respondent. 

The contract of employment between the petitioner and respond- 
ent was made in Newark. The accident occurred while petitioner was 
working on steam lighter of respondent in New York, There is no 
dispute that the accident happened within the bounds of New York, 
and even if there were any question as to the exact locality in New 
York Bay where the accident happened, so long as it happened on the 
water it would be within the jurisdiction of the state of New York. 
State v. Babcock, 30 N. J. L. 29, and Central Railroad of New Jersey 
v. Jersey City, 70 N. J. L. 81. 

It is contended by the respondent that the ordinary and universal 
rule as applied in the law of torts is that the question of the liability of 
the parties is determined by the law of the place where the tort oc- 
curred rather than by the law of the forum, citing Wharton on Conflict 
of Laws, third edition, line two, section 478 b; Bailey on Personal In- 
juries, section 10; Herrick v. Minneapolis and St. L. R. R. Co., 127 U. 
S., 210. 

It is further contended that the Workingmen’s Compensation Act 
of New Jersey does not alter the universal rule, and in support of this 
the opinion of Mr. Bradbury in his book on Workmen’s Compensation 
is cited. He says, on page 44: 

“Many complicated and serious questions doubtless will arise over 
the right to compensation, where an injury occurs in one state and the 
employer or the employé resides in another; or where it occurs in a 
state where neither of them resides. Naturally, the compensation 
laws, like other state statutes, have no extra-territorial effect. That is, 
should the employer and employé both reside in New Jersey, for ex- 
ample, and the employé should be sent into the state of Pennsylvania 
on the employer’s business, and there injured (there being no com- 
pensation law in Pennsylvania), such employé could not recover com- 
pensation in New Jersey. The same rule has been established in Great 
Britain. The Workmen’s Compensation Act of 1906 has no extra ter- 
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ritorial force, and so is not operative outside of the confines of the 
United Kingdom, and ‘any employment’ in Paragraph 1 of the act is 
restricted to employment within the boundaries of the United King- 
dom, except in the case of seamen who are especially provided for by 
Paragraph 7. It was held, therefore, that the dependent of a workman 
who was a domiciled Englishman employed by English employers 
under a contract of service entered into in England, who was killed by 
an accident arising out of and in the course of his employment while 
working in a place beyond the limits of the United Kingdom, was not 
entitled to compensation under the act. Tomlin v. S. Pearson & Son 
(1909), 100 L. T. 685; 2 B. W. C. C. 1. A charwoman residing at 
Dover, England, was taken by her employer, a French woman, to 
Calais, France, on two occasions to do work in the employer’s house, 
and while at Calais she suffered an injury. It was held that the Com- 
pensation Act did not apply when the action was brought in the County 
court at Dover. Hicks v. Maxton (1907), 1 B. W. C. C. 150.” 

It would seem, however, that Mr. Bradbury’s construction does 
not give full force to accidents within the language of the New Jersey 
act, which does not expressly confine itself to the limits of New Jersey. 
Apparently he is merely referring to the state of New Jersey in the 
beginning of the quotation as a state in which there is a Workingmen’s 
Compensation Act as an illustration, but without consideration of the 
terms of the statute of New Jersey. The sections of the act relating to 
the matter are as follows: (Quoting sections 7, 8, 9 and 10). 

It appears that there is an implied contract to compensate for in- 
juries arising out of and in the course of the employment and under it 
all other methods and rights to any other form of compensation are 
relinquished. The statute can have no extra-territorial effect, but it 
can require a contract to be made by two parties to a hiring that the 
contract shall have an extra-territorial effect. The contract is binding 
on the employé himself and upon the employer, and it is conclusively 
presumed that the parties have accepted the provisions of Section II 
and have agreed to be bound thereby. The method of termination of 
the contract is provided for in Paragraph 10, It would seem that the 
reasonable construction of the statute is that it writes into the con- 
tract of employment certain additional terms. The cause of action of 
petitioner is ex contractu. The lex loci contractus governs the construc- 
tion of the contract and determines the legal obligations arising from 
it. 9 Cyc., 664. That the cause of action is ex contractu, see Sexton v. 
The Newark District Telegraph Company, 34 N. J. L. Journal 368, and 
35 N. J. L. Journal 8; Perlsburg v. Muller, 35 N. J. L. Journal 202. 

The English cases cited in Bradbury’s book are not precedents, be- 
cause a claim under the English act is e+ delicto. 

The objects of our act are to protect the citizens and inhabitants 
of New Jersey. It is based upon the proposition that the inherent 
risks of an employment should, in justice, be placed upon the shoulders 
of the employer, who can protect himself by an addition to the price of 
his product, and so cause the burden ultimately to fall upon the con- 
sumer; that indemnity to an injured employe should be as much a 
charge upon the business as the cost of replacing or repairing disabled 
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or defective machinery, appliances or tools; that under our former sys- 
tem the loss fell immediately upon the employé, who is almost invari- 
ably unable to bear it, and, therefore, ultimately upon the community 
which is taxed for the support of the indigent, and that our former sys- 
tem was uncertain, unscientific and wasteful and fostered a spirit of 
antagonism between employer and employé, which it is to the interest 
of the state to remove. 

The contract here was to be partly performed in New York and 
partly in New Jersey. The law of New York, the Admiralty law or the 
Act of New Jersey applies. The parties chose the law of New Jersey 
by making the contract here without giving the notice required by the 
act to come under Section I. Shall the public policy of New Jersey to 
place the burden on the industry be carried into effect, or shall the sole 
loss fall on the petitioner in violation of the law of his state? 

It would be contrary to public policy to place the burden on the 
employe under the facts iu the case. 

Petitioner was receiving as compensation for his services the sum 
of thirty-five dollars a month, together with his board and lodging on 
the boat, the value of which is fifteen dollars a month. His average 
weekly wages were eleven dollars and sixty-four cents. The petitioner 
is entitled to receive five dollars and eighty-two cents for ten weeks, 
temporary disability; five dollars and eighty-two cents for the injury 
to his third finger for ten weeks; and five dollars and eighty-two cents 


for the injury to his fourth finger for fifteen weeks. 
The petitioner, therefore, is entitled to a judgment directing the 


payment of the amounts hereinbefore stated, together with costs. 





MISCELLANY 


STANDING OF THE “ ACTING 
GOVERNOR.” 


On March 8th, at the request of 
“Acting-Governor” Fielder, Attor- 
ney-General Wilson gave a writ- 
ten opinion that there is no war- 
rant for the title “Acting”-Gover- 
nor, and holding that he retains 
his seat in the Senate, and that 
forfeiture of such seat by resigna- 
tion would take away from him 
the constitutional duty of being 
“the person administering the 
government.” ‘The opinion of At- 
torney-General Wilson is as fol- 
lows: 

“I have your letter of the Ist 
inst., in which you request my 
opinion as to whether or not you 
have ‘the legal right to preside at 
a session of the Senate and vote 
upon bills, resolutions and other 


measures coming before the Sen- 
ate for action.’ 

“Without documentary evidence 
thereof I think I am justified in 
assuming that you were elected 
Senator from Hudson county and 
also President of the Senate for 
the session of 1913. 

“T am also aware of the act of 
1898 defining the title of the per- 
son upon whom the powers, duties 
and emoluments of the office of 
Governor shall devolve in case of 
the death, resignation or removal 
from office of the Governor, etc. 
The act to which I refer is known 
as chapter 1 of the Laws of 1898. 
This act defines your official title 
when exercising the functions of 
the office of Governor as ‘Presi- 
dent of the Senate, Acting-Gov- 
ernor of the State of New Jersey.’ 
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“Chapter 2 of the same session 
laws prescribes the oath of office 
to be taken by the President of 
the Senate or the Speaker of the 
House of Assembly when assum- 
ing the functions of the office of 
Governor. I understand that on 
Saturday last you took the oath 
of office prescribed by chapter 2, 
to which I have referred. 

“Paragraph 12 of Article V. of 
the Constitution of this State pro- 
vides as follows: 

“*Tn case of the death, resigna- 
tion or removal from office of the 
Governor, the powers, duties and 
emoluments of the office shall de- 
volve upon the President of the 
Senate, and in case of his death, 
resignation or removal, then upon 
the Speaker of the House of As- 
sembly, for the time being.’ 

“Nowhere in the Constitution, 
so far as I am aware, is the term 
In para- 


‘Acting-Governor’ used. 
graph 9 and in paragraph 10 of 


Article V. the expression ‘the 
Governor, or person administer- 
ing the government,’ is used. It 
is a clear principle of law that the 
constitutional prescription in re- 
spect to manner of appointment 
to office, terms, etc., is exclusive, 
but for the purposes of this opin- 
ion I will not consider whether it 
is competent for the Legislature 
to pass the acts of 1898, to which 
I have referred. 

“Tn Clifford v. Heller, 34 Vroom, 
105, it was said that— 

“*When the Governor of the 
State resigns, the powers, duties 
and emoluments of the office de- 
volve, under the Constitution, 
upon the President of the Senate, 
but he does not thereby become 
the Governor of the State in the 
constitutional sense. The Presi- 
dent of the Senate retains his 
office of Senator, and as President 
of the Senate he exercises the 
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powers and performs the duties of 
the executive department. 

“*When he resigns his office as 
Senator he ceases to be President 
of the Senate, and thereupon the 
powers, duties and emoluments of 
the executive office devolve in like 
manner upon the Speaker of the 
House of Assembly.’ 

“Answering your inquiry spe- 
cifically, | think it is your consti- 
tutional right to preside at ses- 
sions of the Senate and vote upon 
bills, etc., because you are the 
Senator from Hudson county, and 
have been duly selected as Presi- 
dent of the Senate, and in virtue 
of the latter office are now exer- 
cising the functions of the office 
of Governor. In case you should 
resign the office of Senator, you 
would cease to be President of the 
Senate, and the powers, duties 
and emoluments of the office of 
Governor would devolve upon the 
Speaker of the House of Assem- 
bly, for the time being.” 





NEW ATTORNEYS AND COUN- 
SELORS. 


Not until after the middle of 
March was it announced who had 
successfully passed the attorneys’ 
and counselors’ examinations at 
the February Term of the Su- 
preme court. This is the list: 


ATTORNEYS! 


Newark—Carl Abruzze, Glenn 
Kk. Carver, William E. Collins, 
Horace S. Corey, Raymond F. 
Davis, H. H. Dyke, Watts C. 
Fairchild, Herman D. Goldberg, 
Roy J. Harding, John L. Hughes, 
Theodore G, Hindenlang, Frank 
Krasney, Walter D. Meeker, Ells- 
worth Nobla, Henry Schlitten- 
hart, Henry J. Stanfield, Henry 
W. Trimble, Andrew J. Whinery, 
William F. Zimmerman. 
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Jersey City—Charles C. Colgan, 
John F. Drewen, Jr., Lewis G. 
Hanson, Frederick C. Henn, Ed- 
ward S. Keller, Theodore H. 
Mattil, August G. Menge, John N. 
Platoff, John L. Ridley, John J. 
Walsh. 

Asbury Park—Edgar R. Bon- 
sall. 

Atlantic City—Walter Comer, 
Walter S. Plum. 

Bayonne—Louis Newman. 

Camden—Henry L. Barroway, 
Albert E. Burling, T. Harry Row- 
land. 

Elizabeth—William E. Reibel, 
John D. McCarthy. 

Hoboken — Egbert Rosecrans, 
Joseph R. Tiffany. 

Long Branch—Frank I. Smith. 

New York City—C. Edward 
Paxson, Charles R. Rose. 

Newton—Ackerson J. Mackerly, 
Harold M. Simpson. 

Passaic—Thomas J. Kennedy. 

Paterson—James T. Egan. 

Perth Amboy—Morris L. Gold- 
berger, Andrew J. Wight. 

Arlington—Forrest H. Gillespie. 

Burlington—Charles A. Rigg. 

Englewood—Harold Tierney. 

Freehold—C. F. Dittmar. 

Morristown—Albert H. Hol- 
land. 

Smithville—Ryland E. Lippin- 
cott. 

Town of Union—Otto Venino, 
r. 

West Hoboken—William Per- 
lis 


Woodbury—George B. Mar- 
shall. 

Trenton—Herbert W. Backes, 
John Solan. 


Also: Paula Laddey. 
Wooster, Munson Sutton. 


Mary 


CouNSELORS. 


Newark—John W. Bishop, Jr., 
Daniel L. Campbell, Byron Clay- 
ton, W. R. Crosson, John De- 
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Graw, William E. Holmwood, 
Charles Losee, James P. Mylod, 
A. Leslie Price, Edward O. Stan- 
ley, Jr., Edward C. Wyckoff. 
Jersey City—Carl M. Herbert, 
Edmond S. Johnson, Traverse A 
Spraggins, J. Haviland Tompkins. 
Asbury Park—Jos. M. Turner. 
Atlantic City—S. B. De la Rue, 
Allen B. Endicott, Jr., James M. 
Sheen. 
Camden—William F. Kelly. 
Clinton—Eleanor R. Gebhardt. 
Paterson — Nathaniel Kantro- 
witz. 
Bayonne—Alfred Brenner. 
Bernardsville—Arthur A. Pal- 
mer. 
Bridgeton—Francis 
ger, Jr. 
Elizabeth—Charles J. Stamler, 
J. Furman Denton. 
Hackensack—George C. Felter. 
New York—Charles S. Yawger. 
New Monmouth—Howard W. 
Roberts. ; 
Orange—Ovidio Bianchi. 
Perth Amboy—Emil Stremlau. 
Toms River—David A. Veeder. 


A. Stan- 





PORTRAIT OF HENRY PAXSON. 


Chancellor Walker has pre- 
sented to the State Assembly the 
portrait of Henry Paxson, of Mt. 
Holly, member of the Society of 
Friends, who served six terms in 
the Colonial Assembly. He was 
the grandfather of Stacy A. Pax- 
son, who was State Treasurer in 
1845-47, and whose picture the 
Chancellor presented to the State 
Treasurer a few years ago. The 
inscription underneath the _por- 
trait is: 

“Henry Paxson, 
Member of the House of Assem- 
bly from Burlington County 
of New Jersey, 
1754-55-56-57-58-60. 

Member of the committee of 
the House which reported in 
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favor of building barracks at 
Burlington, Trenton, New Bruns- 
wick, Amboy and Elizabethtown, 
for defense in French and Indian 
War: Session of 1758. Presented 
to the House of Assembly of the 
State of New Jersey, 


By his great-great-grandson, 
Edwin Robert Walker, 
1913.” 





Friends of the late Mr. Oscar 
Keen will read with sympathetic 
appreciation the subjoined sketch 
of that esteemed advocate’s career 
prepared by direction of the 
Board of Trustees of the Lawyers’ 
Club of Essex County: 

“Oscar Keen was born in the 
city of Newark on March 3, 1844, 
was graduated from Princeton in 
1865 and admitted to the New 


Jersey Bar as an attorney in 1868, 


and as counselor in 1871. Imme- 
diately after his admission as an 
attorney he became a partner of 
the late Thomas N. McCarter, 
with whom he had served his 
clerkship, under the firm name of 
McCarter & Keen. This associa- 
tion was dissolved July 1, 1882, 
and in 1883 Mr. Keen was ap- 
pointed by Governor Ludlow 
Prosecutor of the Pleas of Essex 
county, serving in that office for 
the full term of five years. In 
1883 he formed a partnership with 
the present Chief Justice, under 
the firm name of Keen & Gum- 
mere, which continued until the 
removal of the latter to Trenton 
in 1891. From that time until his 
death Mr. Keen practiced alone. 
“His professional career was an 
active one, and brought honor and 
distinction to himself and re- 
flected credit on the Bar of Essex 
county. No law firm in this state 
has ever been more widely known 
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both on account of the extent of 
its clientage and the importance 
of its business, than the firm of 
McCarter & Keen. During the 
fourteen years of its continuance 
Mr. Keen was in executive charge 
of its office and shared with his 
brilliant senior in promoting the 
professional reputation and busi- 
ness efficiency for which it was 
noted. Mr. Keen especially ex- 
celled in knowledge of pleading 
and practice both at common law 
and in equity, and to the day of 
his death was frequently con- 
sulted by those desiring to avail 
themselves of his wide learning in 
these branches of the law. His 
service as Prosecutor followed a 
period of inactivity in that office 
by reason of the illness and death 
of his predecessor, during which 
there had been a large accumula- 
tion of important cases. These 
and the new cases originating 
during his term he tried below 
and argued on error with great 
ability and success, to the en- 
hancement of his own reputation 
and the satisfaction of his fellow- 
citizens. He enjoyed the confi- 
dence of the judges and was fre- 
quently designated as a referee at 
law and named as reference mas- 
ter in important Chancery mat- 
ters. His impartiality was pro- 
verbial and his judgment was 
trusted, so that his findings were 
seldom made the subject of excep- 
tion either as to fact or law. His 
acquaintanceship was more than 
state-wide and his friendships 
embraced many whose names 
have been illustrious in the service 
of New Jersey and of the United 
States. Endowed by nature with 
a marvelous memory, he seldom 
forgot a face he had once seen, 
and his mind was a storehouse of 
historical and genealogical knowl- 
edge, local, state and national. 
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He was fond of the society of his 
fellowmen and never too busy for 
friendly intercourse. His conver- 
sation was enriched with anec- 
dotes, many of them personal and 
all of them authentic, of the men 
and women he had known, and 
was at all times interesting and 
instructive. In his closer friend- 
ships he was unusually loyal and 
found genuine satisfaction in 
serving those he honored with his 
confidence. He was ruggedly 
honest and a lover of truth. He 
feared no man and lived at all 
times the life of one unafraid to 
die. The final summons found 
him ready for the highest pres- 
ence.” 





A CURIOUS WILL. 


In Halifax county, North Caro- 
lina, Book 4 of Wills, page 93, is 
the record of the will of William 
E. Shine, executed March 8, 1828, 
and probated in February, 1833, 
which contains among other 
clauses the following: 

“Item the first: I order and di- 
rect my executors hereinafter 
named to use my estate for the 
payment of my just debts and 
none others. A bond held by 
John Purnell against me in favor 
of Robert Frecar was given for 
gambling, and | am not disposed 
to pay it, as I have been swindled 
out of much, and the said Robert 
Frecar holds another bond against 
me for three hundred dollars 
given the same day for the same 
consideration ; call on L. Wilcox, 
T. Brownlow and George Barnes 
for evidence of the facts. As I 
leave my wife and children in a 
destitute situation | am in hopes 
that my _ executors hereafter 
named will all qualify and use 
their influence to see them taken 
care of. I have plenty of property 
and claims to leave them easy if 
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it is properly managed. | have a 


claim against A. A. Wyche, which 
is in the hands of the sheriff, 
which Thomas Burgess had laid 
himself liable to pay by being 
employed on both sides.” 





BOOK NOTICE. 


PRINCIPLES, PLEADINGS 
AND PRACTICE, ETC., ON 
DIVORCE (short title, BID- 
DLE’S NEW JERSEY DI- 
VORCE PRACTICE). By 
Clarence S. Biddle. Second 
edition. Newark; Soney & 
Sage, 1912. Pp. 394. 

The first edition of this work 
was issued in 1907, and, after six 
years, it is well to have a second 
edition, or rather a general re- 
vision, such as this work is, since 
the forms of decrees were quite 
entirely changed in 1908. The 
author, Mr. Biddle, has had pecu- 
liar facilities for ascertaining the 
practice in divorce procedure, and 
is thoroughly competent to ex- 
plain it. 

All the points in the statutory 
law and in the decisions of our 
courts relating to divorce are 
made sufficiently clear in this 
work to enable anyone to follow 
the practice without serious blun- 
ders. The 228 forms are certainly 
ample in number and scope for all 
practical purposes, and the pre- 
ceding text of 180 pages could 
scarcely convey more information. 
The Appendices, containing cer- 
tain practical hints, and also the 
report of the Uniform Divorce 
Law Congress Commissioners 
submitted to New Jersey’s Gov- 
ernor in 1907, the chairman of 
which was Vice-Chancellor Em- 
ery, and a member being the late 
United States Judge Lanning, 
well completes what may be 
looked upon as an authoritative 
work. 





